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A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 

WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. / 

- Extensions of time may be available under the provisions of 37 CFR 1.136(a}. In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 1 33). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent temi adjustment. See 37 CFR 1 .704(b). 

Status 

I) IEI Responsive to communication(s) filed on 04 September 2007 . 
2a)n This action is FINAL. 2b)K This action is non-final. 

3) D Since this application is in condition for allowance except for fornnal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11 , 453 O.G. 213. 

Disposition of Claims 

4) 13 Claim(s) 1-4 and 7-22 is/are pending In the application. 

4a) Of the above claim(s) 7-14 is/are withdrawn from consideration. 

5) n Claim(s) is/are allowed. 

6) S Claim(s) 1-4 and 15-22 is/are rejected. 
?)□ Claim(s) is/are objected to. 

8) 0 Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) \3 The specification is objected to by the Examiner. 

10)D The drawing(s) filed on is/are: a)[J accepted or b)n objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 ,85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

I I) n The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Priority under 35 U.S.C. § 119 

12)n Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 
a)n All b)n Some * 0)0 None of: 

1 .□ Certified copies of the priority documents have been received, 

2. n Certified copies of the priority documents have been received in Application No. . 

3. n Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)), 
* See the attached detailed Office action for a list of the certified copies not received. 
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This is the seventh office action for application number 10/678,242, Cup Holder 
for Shopping Carts, filed on October 3, 2003. 

Election/Restrictions 
Claims 7-14 are withdrawn from further consideration pursuant to 37 CFR 
1.142(b), as being drawn to a nonelected species, there being no allowable generic or 
linking claim. Applicant timely traversed the restriction (election) requirement in the reply 
filed on June 30, 2004. 

Cancellation of Claims 

Claims 5 and 6 have been canceled per applicant's request. 

Claim Rejections - 35 USC § 102 

The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

Claims 15 and 18 are rejected under 35 U.S.C. 102(b) as being anticipated by 
U.S. Patent 5,464,183 to McConnell. McConnell discloses a cup holder (22) capable of 
holding a cup on a shopping cart, comprising: a ring (23) shaped to receive and support 
the cup; a clip (28) attached to the ring; a handle (44) to pemnit an individual to grasp 
and convey the holder; a support member (12) in addition to the handle and attached to 
at least one of the ring and the clip and having a portion (14) that Is substantially 
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horizontal; tlie handle being coupled to at least one of the ring, the support member, 
and the clip; and wherein the ring has an inner wall a portion of which is Flat. 

Claims 15-17, 21, and 22 are rejected under 35 U.S.C. 102(b) as being 
anticipated by U.S. Patent 3,707,272 to Rasmussen. Rasmussen discloses a cup 
holder capable of holding a cup on a shopping cart, comprising: a ring (10) shaped to 
receive and support the cup; a clip attached to the ring; a handle (12) to permit an 
individual to grasp and convey the holder; a support member (26) in addition to the 
handle and attached to at least one of the ring and the clip and having a portion (28) 
that is substantially horizontal; the handle being coupled to at least one of the ring, the 
support member, and the clip; and wherein the clip further comprises two resilient 
extensions (16 & 24) for mounting; wherein the extensions are separated by a 
dimension suitable to permit the extensions to apply a resilient force. 

Claim Rejections - 35 USC § 103 

The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

Claims 1-4 and 20 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over U.S. Patent 4,655,425 to Wallace et al., hereinafter, Wallace, in view of U.S. 
Patent 5,944,238 to Stark. Wallace discloses a cup holder (10) comprising a fixed size 
ring (18) having a size and shape suitable for receiving a cup (19); wherein the ring has 
an inner surface (27) a portion of which is flat (27a) such that the ring is configured to 
compress the cup along the flat portion of the ring thereby contributing to retaining the 
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cup in the cup holder; a support nnember (12) attached to the ring and having a portion 
(40) that is substantially horizontal; a clip (43) coupled to the cup holder located on at 
least one of the ring and the horizontal support member; and the clip extending 
substantially downward from and substantially perpendicular to an opening formed in 
the ring. 

Wallace discloses the claimed invention except for the limitations of the clip being 
shaped to obtain a retaining force acting on the clip and an object supporting the holder, 
the horizontal support member being annular shape, and a handle. Stark Teaches a 
cup holder (11) capable of holding a cup on a shopping cart, comprising: a ring (formed 
by arms 16) shaped to receive and support the cup; a clip (21) attached to the ring; a 
handle (18) to permit an individual to grasp and convey the cup holder; a support 
member (12) in addition to the handle and attached to at least one of the ring and the 
clip and having a portion that is substantially horizontal (portion wherein slot 43 is 
disposed); and the handle being coupled to at least one of the ring, the support 
member, and the clip. It would have been obvious to one having ordinary skill in the art 
at the time of the invention to have modified the holder in Wallace to have included the 
resilient clip and handle as taught by Stark for the purpose of mounting the cup holder in 
various types of environments wherein a resilient force is needed and for providing a 
means for transporting the cup holder. 

It would have been obvious to one having ordinary skill in the art at the time the 
invention was made to have modified the horizontal support in Wallace to have been 
arcuate in shape for the purpose of providing an holder that can be mounted on a 
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circular or rounded support and since such a modification would have merely Involve a 
change in shape. 

Claim 19 rejected under 35 U.S.C. 103(a) as being unpatentable over McConnell 
in view of U.S. Patent 6,299,1 16 to Levesque. McConnell discloses the claimed 
invention except for the limitation of a protrusion on an upper portion of the cup holder 
defining a recess. Levesque teaches a holder adapted to support a cylindrical object, 
such as a cup, having a ring (42), a support member (22), a clip (12), and a protrusion 
(46) on an upper portion of the cup holder defining a recess. It would have been 
obvious to one having ordinary skill in the art at the time of the invention to have 
modified the cup holder in McConnell to have included the protrusion as taught by 
Levesque for the purpose of providing a means for supporting a cup with a rim within 
the cup holder. 

Response to Arguments 

Applicant's arguments filed September 4, 2007 have been fully considered but 
they are not persuasive. The rejection advanced against claims 1-4 and 20 stands. 

Applicant's arguments, see remarks, filed September 4, 2007, with respect to the 
rejection(s) of claim(s) 15-19, 21, and 22 under 35 USC 102 and 35 USC 103 have 
been fully considered and are persuasive. Therefore, the rejection has been withdrawn. 
However, upon further consideration, a new ground(s) of rejection is made in view of 
McConnell and Rasmussen. 

In response to applicant's argument that Stark describes a can holder, a 
recitation of the intended use of the claimed invention must result in a structural 
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difference between the clainned invention and the prior art in order to patentably 
distinguish the claimed invention from the prior art. If the prior art structure is capable of 
performing the intended use, and then it meets the claim. 

The cup is not positively recited as a element of the claimed invention, it is 
merely a functional limitation, thus. Stark need only be capable of holding a cup and 
since cups come in all types of shapes an sizes. Including a shape of a can, Starks is 
fully capable of this limitation. Also, the cover in Starks can be construed as a handle, 
since a handle is defined as a part to be held or operated with the hand and it would 
have been obvious for one to grab the cover in Starks to transport the device from one 
point to another. 

In response to applicant's arguments that Wallace does not teach a flat portion of 

* 

the ring, the examiner disagrees, the applicant does not recite whether the flat portion of 
the ring is integral or separate, the claim just recites that the ring has an inner surface 
that is flat. The pusher plate (27) in Wallace with flat mid portion (27a) is positioned 
inside the ring and broadly speaking, constitutes an inner surface of the ring that is flat, 
albeit the surface is not directly fixed to the ring, the same results are yielded by the 
pusher element in Wallace, which is to retain the cup in the holder by compressing the 
cup, hence, it is an obvious variation of a known technique that results in a predictable 
manner. 

In response to applicant's argument that Starks does not teach a ring, Stark does 
not teach a closed ring, however, Stark need not meet this limitation because the Stark 
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reference is used as a secondary reference to teach the limitation of a resilient clip and 
handle. 

In response to applicant's arguments that Starks does not each first and second 
arms that extend substantially downward, the first and second arms in Starks are 
elements 13 and 22, which both extend substantially downward and are configured to 
provide a spring resistance when the end of the first arm is moved away form the 
surface of the second arm. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Anita M. King whose telephone number is (571) 272- 
6817. The examiner can normally be reached on Monday-Thursday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Brian Glessner can be reached on (571) 272-6843. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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